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SUBCHAPTER 1
RULES OF GENERAL APPLI CABI LI TY

Scope of rules. This chapter governs

practice and procedure before the comm ssion and
departnment pursuant to the act and the Hawaii

adm ni strative procedure act.

These rul es shall be

construed to effect a just and speedy determ nation of

every proceedi ng.
HRS 8§891-2) (I np:

(Aut h:

[Eff 7/30/81; am and conp 10/ 26/ 98]
HRS §91-2)
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810-5-2 Commi ssion procedures. The conmm ssion
may on its own notion or upon the petition of any
i nterested person or agency, hold proceedings as it
deens necessary for the purpose of obtaining
i nformati on necessary or hel pful in the determ nation
of its policies, the carrying out of its duties, or the
formulation of its rules. For such purposes, it may
subpoena w tnesses and require the production of
evidence. Procedures to be followed by the comm ssion
shal |, unless specifically prescribed in these rules or
by the Hawaii adm nistrative procedures act, be such as
in the opinion of the comm ssion will best serve the
pur poses of such proceedings. [Eff 7/30/81; am and
conp 10/26/98] (Auth: HRS 891-2) (Inp: HRS §91-2)

810-5-3 Suspension, waiver of rules. Any person
or agency nmay submt a signed request that any rule
contained in this chapter not be applied and the
conmm ssion or the hearing officer before whomthe
matter is presented, upon such request may suspend or
wai ve such a rule to prevent hardship in any particul ar
instance. [Eff 7/30/81; conp 10/26/98] (Auth: HRS
891-2) (Inp: HRS 8§91-2)

810-5-4  Appearances before the comm ssion. (a)
Any individual or agency or designated representative
t hereof nmay appear before the conm ssion or hearing
of ficer in any proceedi ng, unless otherw se provided in
subsection (c).

(b) \When a person acting as a representative
appears in person or signs a paper before the
conm ssion or hearing officer, the appearance or
signature shall constitute a representation to the
conmi ssion or hearing officer that under the provisions
of these rules or applicable law, the individual is
aut horized and qualified to act as a representative.
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(c) No person who has been associated with the
comm ssion or departnent as a nenber, officer
enpl oyee, or counsel shall represent in any manner, any
party in connection with any proceeding or matter which
was handl ed or passed upon by that person while
associated in any capacity with the comm ssion.

(d) No person who has been associated with the
comm ssion or departnent as a nenber, officer
enpl oyee, or counsel shall represent in any manner, any
party in connection with any proceeding or matter which
was pendi ng before the comm ssion or hearing officer at
the tine of the association with the comm ssion unl ess
t he person shall first have obtained the conm ssion's
written consent upon a verified showi ng that the person
di d not give personal consideration to the proceedi ng
or matter as to which consent is sought or gained
particul ar know edge of the facts thereof during the
association with the conm ssion.

(e) No person appearing before the comm ssion or
hearing officer in any proceeding or matter shall in
relation thereto know ngly accept assistance from any
person who woul d be precluded by this section from
appeari ng before the conmm ssion or hearing officer in
such proceeding or matter. [Eff 7/30/81; am and conp
10/26/98] (Auth: HRS 8§91-2) (Inp: HRS §91-2)

810-5-5 Filing of docunents. (a) Any docunent
or other papers required to be filed with the
comm ssion in any proceeding or matter shall be filed
with the departnent. Such docunent or paper nay be
sent by mail or hand carried to the departnment office
within the time limt for such filing. The date on
whi ch the papers are actually received shall be deened
to be the date of filing.

(b) Any docunent or other papers filed with the
commi ssion shall be plainly |egible.

(c) Al docunents or other papers nust be signed
by the party or a designated representative filing the
sanme. The signature of the person signing the docunent
shall represent that, to the best of the individual's
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know edge, information, and belief, every statenent
contained in the instrunent is true and that no
statenents are m sl eading, and that the docunment is not
i nterposed for del ay.

(d) Unless otherw se specifically provided by a
particular rule or order of the comm ssion, an original
and nine copies of all papers shall be filed.

(e) The initial docunent filed by any person in
any proceeding shall state on the first page the nane,
mai | i ng address, and tel ephone nunber of the person or
persons who may be served with any docunents filed in
the proceeding. [Eff 7/30/81; am and conp 10/ 26/ 98]
(Auth: HRS 891-2) (Inp: HRS 891-2)

810-5-6 Docket. The departnent shall assign a
nunmber to each proceedi ng and nmaintain a docket of all
proceedings. [Eff 7/30/81; conp 10/26/98] (Auth: HRS
891-2) (Inp: HRS 891-2)

810-5-7 Time conputation. (a) |In conputing any
period of tinme prescribed or allowed by these rules,
order of the comm ssion, or any applicable | aw, the day
of the act, event, or default, after which the
designated period of tine is to run, shall not be
i ncluded. The last day of the period so conputed shal
be included unless it is a Saturday, Sunday, or |egal
State holiday in the State in which event the period
runs until the next day which is neither a Saturday,
Sunday, or holiday. Internediate Saturdays, Sundays,
and holidays shall not be included in a conmputation
when the period of time prescribed or allowed is ten
days or less. A half holiday shall be considered as
ot her days and not as a holiday.

(b) Upon witten request, additional tine wll be
granted to take actions or to file docunents or other
papers required or allowed by these rules where good
cause is clearly shown. [Eff 7/30/81; am and conp
10/ 26/ 98] (Auth: HRS 8§91-2) (Inp: HRS 8§91-2)

§10-5-8

5-5



8§10-5-8 Amendnent s, di sm ssal of docunents. |If
any docunent or other paper filed in a proceeding are
not in substantial conformty with these rules as to
the contents thereof, or are otherw se insufficient,
the comm ssion or hearing officer on its own notion, or
on notion of any party, may strike or dismss the
docunent, or require its anmendnent. |If anended, the
docunent shall be effective as of the day of the
original filing. [Eff 7/30/81; am and conp 10/ 26/ 98]
(Auth: HRS 891-2) (Inp: HRS 891-2)

810-5-9 Docunment retention. All docunents filed
wWith or presented to the conm ssion may be retained in
the files of the comm ssion. However, the comm ssion
may permt w thdrawal of original docunents upon
subm ssion of properly authenticated copies to replace
such docunents. [Eff 7/30/81; am and conp 10/ 26/ 98]
(Auth: HRS 891-2) (Inp: HRS 8§91-2)

810-5-10 Comm ssion decisions. Al final orders,
opinions or rulings entered by the comm ssion in a
proceedi ng and rul es adopted by the comm ssion as a
result of a contested case hearing shall be rel eased
for general publication. Copies of such published
materials shall be available for public inspection in
the departnent office or may be obtai ned upon a signed
request and paynent of fees inposed by law [Eff
7/ 30/ 81; conp 10/26/98] (Auth: HRS 891-2) (Inp: HRS
8§891-2, 91-12)

810-5-11 Conmi ssion counsel. The attorney
general or a designated representative shall serve as
counsel for the comm ssion, or the departnent. [Eff
7/ 30/ 81; conp 10/26/98] (Auth: HRS 891-2) (Inp: HRS
§28-4)
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810-5-12 Substitution of parties. Upon notion
and for good cause shown, the conm ssion may order
substitution of parties, except that, in the case of
death of a party, substitution nay be ordered w thout
the filing of a nmotion. [Eff 7/30/81; conp 10/ 26/ 98]
(Auth: HRS 891-2) (Inp: HRS 891-2)

810-5-13 Consolidations. The comm ssion, upon
its own initiation or upon notion, may consolidate for
hearing or for other purposes or may contenporaneously
consider two or nore proceedi ngs which invol ve
substantially the sane parties, or issues which involve
the sane parties or issues which are the sane or
closely related if it finds that such consolidation or
cont enpor aneous hearing wll be conducive to the proper
di spatch of its business, pronote justice and wll not
unduly delay the proceedings. [Eff 7/30/81; conp
10/26/98] (Auth: HRS 891-2) (Inp: HRS §91-2)

810-5-14 Ex parte comruni cations. In any
proceeding to be determ ned by the conm ssion after the
noti ce and hearing and upon a record:

(1) No person, either in private life or public
life, shall comrunicate privately on the
merits of the case to any nenber of the
comm ssion or its staff or to the hearing
of ficer designated to hear and decide the
matter unless specifically provided by |aw,

(2) No nmenber of the comm ssion's staff or any
ot her governnental agency who participates in
the hearing as a witness or counsel shal
communi cate privately on the nmerits of the
case to a nenber of the commi ssion or to the
hearing officer designated to hear and deci de
the matter, unless specifically provided by
I aw; and

(3) It shall be inproper for any person
interested in a case to seek to sway the
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j udgnment of the conmm ssion by attenpting to

i nfl uence or bring pressure to bear upon any
menber of the conmm ssion or its staff, or for
such person or any nenber of the comm ssion's
staff directly or indirectly to give
statenents to the press, radio, or
television, via paid advertisenents or

ot herwi se, designed to influence the

comm ssion's judgnent in the case. |[Eff

7/ 30/ 81; am and conp 10/26/98] (Auth: HRS
891-2) (Inp: HRS 891-2)

8810-5-15 to 10-5-20 (Reserved).

SUBCHAPTER 2
RULEMAKI NG PROCEDURES

810-5-21 Rule change petitions, procedures. (a)
Any person or agency may petition the comm ssion for
t he adopti on, anmendnent or repeal of any rule. The
petition shall set forth the text of any proposed rule
or amendnent desired or specify the rule, the repeal of
which is desired and state concisely the nature of
petitioner's interest in the subject matter and the
reasons for seeking the change. No petition which does
not conformto the requirenments will be considered by
t he comm ssi on.

(b) Petitions for rul emaki ng shall becone matters
of public record upon filing. The conmm ssion shall,
within thirty days following the filing of the
petition, either deny the petition in witing or
initiate public rul emaking procedures. No other public
hearing, oral argunents, or other form of proceeding
shall be held as a result of any such petition. Were
the comm ssion determ nes that the petition discloses
sufficient reasons in support of the relief requested
to justify the institution of public rul emaking
proceedi ng, the procedures to be followed shall be as

§10-5-22
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set forth in this chapter. \Where the conm ssion
determ nes that the petition does not disclose
sufficient reasons to justify the institution of public
rul emaki ng procedures, or where the petition for

rul emeking fails in material respect to conply with the
requi renents of these rules, the conm ssion shall deny
the petition and the petitioner will be so notified,
together with the grounds for such denial. The
provisions of this section shall not operate to prevent
the comm ssion, on its own notion, fromacting on any
matter disclosed in any petition. [Eff 7/30/81; conp
10/ 26/ 98] (Auth: HRS 8§891-2) (Inp: HRS §91-6)

810-5-22 Proposed rul enaking notice. (a) Wen,
pursuant to a petition or upon its own notion, the
comm ssi on proposes to adopt, anend, or repeal a rule,
the comm ssion shall publish a notice of proposed
rul emaki ng at | east once in a newspaper of general
circulation in the State. Al rul enaking notices shal
be issued at least thirty days before the date set for
publ i ¢ heari ng.

(b) The proposed rul emaki ng notice shall include:

(1) A statenent of the topic of the proposed rule
adoption, anendnent, or repeal or a general
description of the subjects involved; and

(2) A statenent that a copy of the proposed rule
to be adopted, the proposed rul e anendnent,
or the rule proposed to be repealed wll be
mai l ed to any interested person who requests
a copy, pays in advance for the copy and the
post age, together with a description of where
and how the requests may be nade;

(3) A statenent of when, where, and during what
times the proposed rule to be adopted, the
proposed rul e anmendnent, or the rule proposed
to be repeal ed may be viewed in person; and

(4) The date, tine, and place where the public
hearing wll be held and where interested
persons may be heard on the proposed rule
adoption, anendnent, or repeal. The notice

§10-5-22
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shall be mailed to all persons or agencies
who have made tinely witten requests for
advance notice of the comm ssion's rul emaking
proceedi ngs, and given at |east once

st at ew de.

(c) Copies of the proposed adoption, anendnent,
or repeal of a rule shall be sent at |least thirty days
before the date set for public hearing as foll ows:

(1) Five copies to each district office;

(2) Fifteen copies to the state library, main
branch, for distribution to selected
libraries as suggested by the departnent;

(3) Two copies to each registered and recogni zed
homest ead associ ation; and

(4) Five copies to the main office identified in
810-1-2(a)(1). [Eff 7/30/81; am and conp
10/ 26/98] (Auth: HRS 891-1) (Inmp: HRS
§91-2)

810-5-23 Hearing conduct. (a) The public
hearing shall be presided over by the chairman or, in
t he absence of the chairman, by anot her nenber
desi gnated by the comm ssion. The hearing shall be
conducted in such a way as to afford to interested
persons a reasonabl e opportunity to be heard on matters
relevant to the issues involved and to obtain a clear
and orderly record. The presiding officer shall have
authority to adm nister oaths or affirmations and to
take all other actions necessary for the orderly
conduct of the hearing.

(b) Each such hearing shall be held at the tine
and place set in the notice of hearing, but may at such
time and place be continued by the chairman fromday to
day or adjourned to a |later date or to a different
pl ace wi thout notice other than the announcenent
t hereof at the hearing.

(c) At the comrencenent of the hearing, the
presiding officer shall read the notice of hearing and
shall then outline briefly the procedure to be
foll owed. Evidence shall then be received wth respect

§10-5- 23
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to the matters specified in the notice of hearing in
such order as the presiding officer shall prescribe.
Persons testifying shall be limted to fifteen m nutes.
VWhenever tine permts, the presiding officer may all ow
additional tinme upon request. After all persons who
have requested to appear before the comm ssion hearing
have testified, any person whose request for additional
time has been granted may present such additional

rel evant testinony.

(d) Subm ssion of evidence shall include the
fol | ow ng:

(1) Before giving testinony, every w tness shal
state his or her nane, address, and any
representative capacities in which the
W tness serves and shall give other
i nformati on respecti ng appearance as the
presiding officer may request. The presiding
of ficer shall confine the evidence presented
to the questions before the hearing and may
recei ve evidence whether or not the evidence
woul d be adm ssible in a court of law, and

(2) Every witness shall be subject to questioning
by the nenbers of the comm ssion, but
cross-exam nation by private persons shal
not be permtted unless expressly permtted
by the presiding officer.

(e) Al interested persons or agencies shall be
af forded an opportunity to submt data, views or
argunents which, in the opinion of the presiding
officer, are relevant to the matters specified in the
notice of the hearing. |In addition, persons or
agencies may also file with the conm ssion signed,
witten protests, comments, or recommendations in
support of or in opposition to the proposed rul emaki ng.
The period for filing witten protest, conmments, or
recommendati ons nmay be extended beyond the hearing date
by the presiding officer for good cause.

(f) Unless otherw se specifically ordered by the
conmi ssion or the presiding officer, testinony given at
the public hearing shall not be reported verbatim All
supporting witten statenents, maps, charts,
tabul ations or simlar data offered in evidence at the

§10-5- 23
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heari ng, and which are deenmed by the presiding officer
to be authentic and relevant, shall be received in

evi dence and nade a part of the record. Unless the
presiding officer finds that the furnishing of copies
is inpracticable, ten copies of the exhibits shall be
submtted. [Eff 7/30/81; am and conp 10/26/98] (Auth:
HRS 891-2) (Inp: HRS §91-3)

810-5-24 Conmmi ssion action. The chairmn or
presiding officer shall announce the date when its
deci sion shall be made. The comm ssion shall fully
consider all relevant comments and nmaterial of record
before taking final action in a rul emaki ng proceedi ng.
Upon adoption, anmendnent, or repeal of a rule, the
comm ssion, if requested to do so by an interested
person, shall issue a concise statenent of the
princi pal reasons for and against its determ nation.
[Eff 7/30/81; am and conp 10/26/98] (Auth: HRS 8§91-2)
(I'mp: HRS §91-3)

810-5-25 Energency rul emaki ng. Subject to chapter
91, HRS, and, notw thstanding the foregoing rules, if
the comm ssion finds that an inmnent peril to public
health, safety, or norals requires issuance, anendnent,
or repeal of a rule upon |ess than twenty days notice
of hearing, and states in witing its reason for such
finding, it may proceed w thout prior notice or hearing
upon such abbreviated notice and hearing as it finds
practicable to adopt an energency rule which wll be
effective for a period not |onger than one hundred
twenty days without renewal. [Eff 7/30/81; am and conp
10/26/98] (Auth: HRS 8§891-2) (Inp: HRS 8§91-3)

8810-5-26 to 10-5-30 (Reserved).
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CONTESTED CASE RULES

810-5-31 Contested case hearing requests. (a)
Any person or agency including the conm ssion and the
departnment may request a contested case hearing and
shall have the right and full opportunity to assert a
claimprovided that the claimis based on a law or rule
over which the comm ssion has jurisdiction.

(b) Such conplaint shall be in witing, signed by
t he conpl ai nant and shall contain a short and sinple
statenent of the facts constituting the alleged
viol ation and the nanme and address of the all eged
vi ol at or.

(c) Upon receipt of the conplaint, the departnent
shall initiate an investigation of the matters
contained in the conplaint. The conplaint shall be
presented within a reasonable tinme to the conm ssion,
together with investigator's report and staff
recommendati on and on the basis thereof the conm ssion
shal | determ ne whet her proceedings shall be initiated
and the matter set for hearing.

(d)y It is the policy of the conm ssion not to
initiate proceedi ngs where the matters conpl ai ned of
involve a private controversy redressable in the courts
and where the public interest is not involved, or where
it is clear on the face of the conplaint that there has
been no violation of the law or any rule of the
conmi ssi on.

(e) If the commssion orders the matter to be set
for hearing, a notice of hearing pursuant to HRS
section 91-9.5 shall be served upon the respondent.

The respondent shall specifically admt or deny or
explain the charges filed against himor her and set
forth any other matters constituting an avoi dance or
affirmati ve defense. [Eff 7/30/81; conp 10/ 26/ 98]
(Auth: HRS 891-2)(lnp: HRS 8891-9, 91-9.5)

§10- 5- 32
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810-5-32 Decision to hold hearing, scheduling.
(a) The comm ssion shall hold a contested case hearing
whenever it finds that:

(1) Such a hearing is required by Chapter 91,

HRS,

(2) There is a reason to believe that a | aw or

rul e of the conmm ssion has been viol at ed;

(3) Such a hearing would be in the best interest

of one or nore of the beneficiaries of the
act; and

(4) A proceeding by the comm ssion would be in

the interest of the departnent.

(b) \Whenever the comm ssion determnes that a
contested case hearing should be held, the natter shal
be set for a hearing and a notice of hearing shall be
served upon all parties as required by HRS section
91-9.5. [Eff 7/30/81; am and conp 10/26/98] (Auth:
HRS 891-2) (Inp: HRS 8891-9, 91-9.5, 91-10)

810-5-33 Hearing officer. (a) No hearing
of ficer shall be assigned to serve in any proceeding
who:

(1) Has any pecuniary interest in any matter or
busi ness involved in the proceedi ng;

(2) Is related within the third degree by bl ood
or marriage to any party to the proceeding;

(3) Has participated in the investigation
proceedi ng, the institution of the proceeding
or in a determnation that it should be
instituted or in the preparation of the
notice of hearing or order to show cause or
in the devel opnent of the evidence to be
i ntroduced therein; and

(4) A hearing officer assigned by the conm ssion
or the chairman to hold a hearing and to make
a recomrended deci sion shall withdraw froma
proceeding at any tinme the hearing officer is
deened disqualified; or the hearing officer
may be withdrawn by the comm ssion or
chai rman for good cause found after tinely

§10-5- 33
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affidavits all eging personal bias or other
di squalifications have been filed and the
matter has been heard by the conm ssion or
chai r man.

(b) The hearing officer shall conduct the
proceeding in a fair and inpartial manner and, except
to the extent required for the disposition of ex parte
matters as authorized by | aw, no hearing officer shal
consult any person or party on any fact in issue unless
upon notice and opportunity for all parties to
partici pate.

(c) A hearing officer designated by the
comm ssion or chairman to hold a hearing and to nmake a
recommended decision in a proceeding shall have the
foll ow ng powers

(1) To hold hearings;

(2) To adm nister oaths and affirmations;

(3) To exam ne w tnesses;

(4) To issue subpoenas;

(5 To rule upon offers of proof and to receive
rel evant evidence;

(6) To regulate the course and conduct of the
heari ng;

(7) To hold conferences before or during the
hearing, for the settlenent or sinplification
of issues;

(8 To rule on notions and to di spose of
procedural request or simlar matters;

(9) Wthin the hearing officer's discretion, or
upon the direction of the conm ssion, to
certify any question to the comm ssion for
its consideration and disposition;

(10) To make a reconmmended decision to the
comm ssion in witing to be acted upon by the
conmmi ssi on; and

(11) To dispose of any other matter that normally
and properly arises in the course of the
pr oceedi ngs.

(d) In the case of the absence of the hearing
officer or in the hearing officer's inability to act,
the powers and duties to be performed under this
section in connection wth the proceedi ng may, w thout
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abat enent of the proceeding, be assigned to another
hearing officer duly designated by the conm ssion or
chai rman, unl ess otherwi se ordered. [Eff 7/30/81; am
and conp 10/26/98] (Auth: HRS 891-2) (Inp: HRS 8§891-
9, 91-9.5, 91-10)

810-5-34 Settlenents. (a) |In order to encourage
and to provide opportunities for settlenent of
di sputes, there nay be held at any tinme before or
during contested case hearings, such informal
conferences anong the parties for the purpose of
subm ssi on and consideration of facts, argunents,
proposal of adjustnent or offers of settlenent, as the
nature of the proceeding, tinme and public interest may
permt.

(b) Any party may submt offers of settlenent or
proposal s of adjustnment to any other party or request
conferences for such purposes at any tine.

(c) Rejected offers or proposals shall be
privileged and shall not be adm ssible in evidence
agai nst any counsel or person claimng that privilege.

(d) \Whenever a conplaint has been satisfied or a
settl enment has been reached by all parties, a signed
and verified statement to that effect, stating when and
how t he conpl aint has been satisfied or the settl enent
has been reached shall be filed with the comm ssion and
served upon all parties of record. Such statenent may
be by letter. Satisfied conplaints may be di sm ssed at
the discretion of the comm ssion with due regard to the
interests of the public. [Eff 7/30/81; am and conp
10/ 26/ 98] (Auth: HRS 891-2) (Inp: HRS 8§91-9)

810-5-35 Service of papers. (a) The comm ssion
shal |l cause to be served all orders, notices, and other
papers issued by the comm ssion, together with any
ot her papers required by |aw to be served by the
conm ssion. Every other paper shall be served by the
filing party.
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(b) Al papers served by either the comm ssion or
any party shall be served upon all counsel of record at
the tinme of such filing and upon all parties not
represented by counsel or upon their designated agents,
in fact or by law. Any counsel entering an appearance
subsequent to the initiation of the proceeding shall so
notify all other counsel then of record and all parties
not represented by counsel.

(c) The final order, and any other paper required
to be served by the comm ssion upon a party, shall be
served upon such party or upon the representative
aut hori zed to receive service of such papers, and a
copy shall be furnished to all agents designated in
fact or by |aw.

(d) Service upon parties shall be regarded as
conplete by mail when deposited in the United States
mai | properly stanped and addressed. [Eff 7/30/81;
conp 10/26/98] (Auth: HRS 891-2) (Inp: HRS 8§91-9)

810-5-36 Deposition. (a) Upon the application
of a party to a proceeding, and for good and
exceptional cause shown, the conm ssion or hearing
officer my, at any tinme after the filing of the
conplaint or order to show cause, order the taking of
testimony by oral deposition or by deposition upon
witten interrogatories.

(b) Any party desiring to take the deposition of
a wtness shall nmake application in witing to the
conmmi ssion or hearing officer setting out the reasons
why such deposition should be taken, the character of
the deposition, the tinme when; the place where; and the
name and post office address of the person before whom
such deposition should be taken, the nanme and post
of fice address of each witness, and the subject matter
concerning which the witness is expected to testify.
| f good and exceptional cause is shown, an order
cont ai ni ng such instructions will be made and served
upon the parties.
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(c) Upon application granted, such deposition may
be taken before a person having power to adm nister
oat hs other than the person designated in the notice,
provi ded reasonable witten notice of such change is
given to all parties. Each witness so testifying shal
be duly sworn and the adverse party shall have the
right to cross-exam ne such wtness and the answers
thereto shall be reduced to witing, and in the
presence of the officer taking the deposition read to
the witness and subscribed by the witness and certified
in the usual formby said officer. Thereafter the
of ficer shall forward said deposition with two copies
thereof, in an envel ope under seal, endorsed with the
title of the case and addressed to the office of the
conmi ssi on.
(d) A deposition ordered and taken in accord with
the provisions of this section may be used in a
proceeding if the comm ssion or the hearing officer
designated to preside at the hearing finds that the
evidence is otherwi se adm ssible and that:
(1) The witness is dead; or
(2) The witness is outside the State of Hawaii,
unless it appears that the absence of the
witness is procured by the party, offering
t he deposition; or

(3) The witness is unable to attend or testify
because of age, sickness, infirmty or
i nprisonnent; or

(4) The party offering the deposition has
endeavored and has been unable to procure the
attendance of the w tness by subpoena; or

(5) In any event, upon application and notice

t hat such exceptional circunstances exist as
to make it desirable, in the interest of
justice and with due regard to the inportance
of presenting the testinony orally before the
conmi ssion or hearing officer, to allow the
deposition to be used.

(e) If any part of the deposition is put in
evidence by the offering party, any other party may
require the production of the remai nder of any other
portions of the deposition. [Eff 7/30/81; conp
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10/ 26/ 98] (Auth: HRS §91-2) (Inp: HRS §91-2)

810-5-37 Subpoenas. Subpoenas requiring the
attendance of a witness, or the production of
docunentary evidence fromany place within the State,
at any designated place of hearing, may be issued by
t he chairman, any nenber of the comm ssion, or hearing
of ficer designated to preside at the hearing.
Application therefor may be made either to the
conmi ssion or hearing officer.

(b) Application for subpoenas for the production
of docunmentary evidence shall be nmade in witing to the
conmmi ssion or hearing officer designated to preside at
the hearing. The application nmust be reasonable in
scope and nust specify as precisely as possible the
docunents desired, and nust show their general
rel evancy. The application shall be verified by oath
or affirmation. [Eff 7/30/81; am and conp 10/ 26/ 98]
(Auth: HRS 891-10) (I np: HRS 891-2)

810-5-38 Wtnesses, fees. Wtnesses sunmoned
shal |l be paid the sane fees and m | eage as are paid
W tnesses in courts of the State and the fees and
m | eage shall be paid by the party at whose instance
the witnesses appear. Fees for depositions shall be
paid by the party at whose instance the depositions are
taken. [Eff 7/30/81; am and conp 10/26/98] (Auth: HRS
891-2) (Inp: HRS §92-16)

810-5-39 Hearings. (a) Al contested cases
shal |l be heard either before the conm ssion or a
hearing officer duly designated by the conm ssion or
chai r man.

(b) Al contested case hearings shall be held on
the island where the affected | essee or applicant
resi des.
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(c) The record of the hearing shall be conpiled
in conformance with section 91-9, HRS. The conm ssion
shal | make provision for stenographic recording of the
testinmony, but it shall not be necessary to transcribe
the recordi ng unl ess requested for the purposes of
rehearing or court review. Any person shall be
entitled to a copy of the record of a hearing provided
that the cost of the preparation of the record is paid
for.

(d) Each party or the party's representative
shal |l have the follow ng rights:

(1) To examne all docunments; docunents which a
party does not have an opportunity to see
shall not be made part of the hearing record
and shall not be used in making a decision in
t he case;

(2) To bring witnesses to testify for the party;

(3) To establish all relevant facts and
ci rcunst ances t hrough verbal testinony or
docunent s;

(4) To advance any argunents w t hout undue
i nterference;

(5) To question or refute any testinony or
evi dence presented by another party including
the opportunity to cross-exam ne w tnesses
call ed by another party; and

(6) To be notified either before or during the
hearing if the conmm ssion or hearing officer
pl ans to consider facts not in evidence.
[Eff 7/30/81; am and conp 10/26/98] (Auth:
HRS 891-2) (Inp: HRS §91-9)

810-5-40 Contested case hearing procedures. (a)
The foll ow ng procedures shall be followed in
conducting a contested case hearing before the
comm ssion or its duly appointed hearing officer:
(1) The chairman or hearing officer shall convene
t he hearing and shall read the conplaint and
shal | inquire whether there are any
amendnents to be made;
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(2) The conplainant or petitioner and the
respondent shall have the opportunity to
chal | enge for bias any nenber of the
conmm ssion or hearing officer; and

(3) Before presentation of the case, the parties
shal | have the opportunity to make openi ng
statenents. The usual order of making such
statenents shall be as foll ows:

(A) Opening statenent by the conpl ai nant or
petitioner; and

(B) Opening statenent by the respondent,
unl ess the respondent reserves the
opportunity to nmake an openi ng statenent
until after the witnesses for the
petitioner have been presented; or

(4) Opening statenents nay be waived by a party.

(b) Wtnesses shall testify in the follow ng
order:

(1) Wtnesses for conplainant or petitioner;

(2) Wtnesses for the respondent;

(3) Wtnesses for the conpl ai nant or petitioner

in rebuttal;

(4) Wtnesses for the respondent in rebuttal; and

(5) Additional witnesses as the comm ssion or the
hearing officer may deem necessary.

(c) Wtnesses shall be examned in the foll ow ng

order:

(1) Direct examnation by the party calling the
W t ness;

(2) Cross-exam nation by the other party;

(3) Redirect examnation by the party calling the
W t ness;

(4) Re-cross exam nation by the other party; and

(5) Exam nation by the comm ssion or hearing
of ficer.

(d) After the evidence has been presented, the
commi ssion or hearing officer shall give the parties
opportunity to summari ze. The usual order of final
argunent shall be as foll ows:

(1) Final argunment by the conpl ai nant or

petitioner;

(2) Final argunent by the respondent;
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(3) Rebuttal argunment by the conpl ai nant or

petitioner.

(e) Rebuttal argunment shall be limted to
count eri ng what ever may have been said by the other
party during final argunent.

(f) A reasonable tinme limt may be inposed by the
conmi ssion or hearing officer for the final argunent.

(g) Final argunents nmay be waived by a party.

(h) At the close of the presentation of evidence
before the hearing officer in all contested cases, or
within a reasonable tine thereafter, the hearing
officer my permt the filing of proposed findings and
concl usions together with the reasons therefor. The
proposal shall be in witing and shall be furnished to
all parties; ten copies including the signed original,
shall be filed wth the conmm ssion.

(1) Oal argunent may be all owed at the
di scretion of a hearing officer.

(j) Wthin a reasonable tine, after final
argunent s have been conpleted and all requested
menor anda subm tted, the conmm ssion or hearing officer
shall bring the matter to a cl ose.

(k) At any tine before the filing of a
recomended deci sion, the hearing officer, for good
cause shown, nmay reopen the case for the reception of
further evidence. [Eff 7/30/81; am and conp
10/ 26/ 98] (Auth: HRS 891-2)(lnp: HRS §91-9)

810-5-41 Recomended deci sion of hearing officer.
(a) Except when the individual shall becone
unavail abl e to the comm ssion, the recommended deci sion
shal | be made by the hearing officer who presided at
the hearing. Al findings, conclusions and orders
recommended by the hearing officer shall be based upon
the whol e record and supported by the reliable,
probative and substantial evidence, including facts of
whi ch he may take official notice.

(b) The hearing officer shall as soon as
practical and not later than thirty days after the
cl ose of the reception of evidence nake and file a
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recommended deci sion which shall beconme a part of the
record and include separate findings of fact and
conclusions of law as well|l as reasons or basis therefor
upon all the material, issues of fact, |aw or

di scretion presented on the record. |If any party to

t he proceedi ng has been permtted to file proposed
findings of fact, the hearing officer shall incorporate
in the recomended decision a ruling upon each proposed
finding so presented.

(c) A copy of the hearing officer's recomended
deci sion shall be served upon each party or the counse
of record.

(d) Any party may within fifteen days after
recei pt of a copy of the hearing officer's recomended
decision file with the conm ssion exceptions thereto
and shall specify the portions of the record and
authorities relied on to sustain each point. N ne
copi es of the exceptions and request for review shal
be filed wwth the comm ssion and shall thereupon becone
part of the record. In addition, a copy of such
exceptions and request for review shall forthwith be
served upon the hearing officer and upon each of the
parties and counsel who were served with a copy of the
hearing officer's recommended decision. [Eff 7/30/81;
am and conp 10/26/98] (Auth: HRS §91-2) (Inp: HRS
§91-2)

810-5-42 Commi ssion decision. (a) Upon filing
of exceptions by a party adversely affected by the
recommended deci sion, the conmm ssion shall grant such
party an opportunity to present argunent and the
comm ssion shall personally consider the whole record
or such portions thereof as may be cited by such party.

(b) If no exceptions or requests for review are
filed within the tine specified, the recomended
deci sion of the hearing officer shall becone final upon
approval of the comm ssion, unless the comm ssion on
its own notion orders further proceedings to be held.

(c) \Where the hearing is held before the
comm ssi on or where exceptions to the recomended
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deci sion and a request for review have been filed with
t he comm ssion, the comm ssion wll consider the whol e
record, including, where applicable, the recommended
deci sion of the hearing officer and exceptions thereto,
and wi Il resolve all questions of fact by what it deens
to be the greater weight of evidence thereon and nmake a
final decision stating the reasons or basis therefor
and enter an appropriate order.

(d) The comm ssion may entertain a witten
petition to reconsider or re-hear its final order,
decision or ruling. The petition shall be determ ned
w th reasonabl e expedition so that the aggrieved party
may have tinmely opportunity to appeal. Denial of such
petition shall be in witing with the reasons stated
t herefor.

(e) Petition to reconsider or re-hear any final
order, decision or ruling of the comm ssion shall be
filed not later than ten days after a person is served
with a certified copy of the final decision and order
of the commssion. [Eff 7/30/81; am and conp
10/ 26/ 98] (Auth: HRS 891-2) (Inp: HRS §91-14)

810-5-43 Court appeal. Any appeal to court for
judicial review of a final decision of the comm ssion
must be made within thirty days after a person is
served with a certified copy of the final decision and
order of the commssion. [Eff 7/30/81; conp
10/ 26/ 98] (Auth: HRS 8§891-2) (Inp: HRS §91-14)

8810-5-44 to 10-5-50 (Reserved).

SUBCHAPTER 4
PETI TI ON FOR DECLARATCRY RULI NG
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810-5-51 Form and content. On petition of an
i nterested person, the conm ssion may issue a
declaratory order as to the applicability of any
statutory authority involved, and include a conplete
statenent of the facts and the reasons or grounds
pronpting the petition, together with full disclosure
of petitioner's interest. [Eff 7/30/81; conp
10/ 26/98] (Auth: HRS 891-8) (Inp: HRS 8891-7, 91-8)

810-5-52 Additional data, supporting authority.
Upon recei pt of the petition, the conm ssion may
require the petitioner to file additional data or a
menor andum of | egal authorities in support of the
position taken by the petitioner. [Eff 7/30/81; conp
10/ 26/ 98] (Auth: HRS 891-8) (Inp: HRS 891-8)

810-5-53 Dismssal. Wthout notice or hearing,
the comm ssion may dismss a petition for declaratory
ruling which fails in material respect to conmply with
the requirenents of this chapter. [Eff 7/30/81; conp
10/ 26/ 98] (Auth: HRS 891-8) (Inp: HRS 8§91-8)

810-5-54 Hearing request. (a) Although in the
usual course of disposition of a petition for a
declaratory ruling no formal hearing wll be granted to
the petitioner or to a party in interest, the
comm ssion may order such proceeding set down for
hearing. Any petitioner or party in interest who
desires a hearing on a petition for declaratory ruling,
shall set forth in detail

(1) The reasons why the matters alleged in the

petition, together wth supporting affidavits
or other witten evidence and briefs or
menor anda of | egal authorities, wll not
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(2) To the extent that such request for hearing
i s dependent upon factual assertion,
af fidavits establishing such fact shal
acconpany such request.
(b) In the event a hearing is ordered by the
comm ssion, HRS, section 91-9, and sections 10-5-31
t hrough 10-5-43 of this chapter shall govern the
proceedings. [Eff 7/30/81; am and conp 10/ 26/ 98]
(Auth: HRS 891-8) (Inmp: HRS §91-8)

810-5-55 Declaratory notion on comm ssion's own
nmotion. Notw thstanding the other provisions of this
chapter, the comm ssion may, on its own nption or upon
request but wi thout notice of hearing, issue a
declaratory order to termnate a controversy or to
remove uncertainty. [Eff 7/30/81; conp 10/ 26/ 98]

(Auth: HRS 891-8) (Inmp: HRS §91-8)
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